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continually pointing out, we have not the facts before us necessary to 
the formation of a final judgment. For this reason alone Mr. Whin- 
ery's book is an argument of great force for the reform which he per- 
sistently urges upon his readers: viz., publicity of municipal accounts 
framed upon a uniform plan. Only when such accounts are accessible 
can we solve, e.g., the vexed question of municipal ownership; only 
then can the citizens of a given city determine whether the government 
of their own city is being conducted wisely and economically; for 
only then can it be compared with that of other cities. For this reason, 
if for no other, it is to be hoped that Mr. Whinery's book will reach a 
wide circle of readers. 

F. J. G. 

Jurisprudence, or the Theory 0} the Law. By John W. Sal- 
mond, Professor of Law in the University of Adelaide. London, 
Stevens and Haynes, 1902. — xv, 673 pp. 

Professor Salmond may perhaps be classed as belonging to the 
natural-law school by sentiment and to the analytical by conviction. 
If, however, he be described as an analytical jurist, it must be added 
that he is an independent member of the school. Not only does he 
refuse to view law as made up entirely of commands, but he pronounces 
the analytical or " imperative " theory defective, " inasmuch as it dis- 
regards that ethical element which is an essential constituent of the 
complete conception." "Law is not right alone, or might alone, but 
the perfect union of the two." This, however, is merely the "idea" 
of law. "The established law may be far from corresponding ac- 
curately with the true rule of right, nor is its legal validity in any way 
affected by any such imperfection" (pp. 55-59). The author recog- 
nizes "natural rights" (pp. 221, 222), but he does not clearly indicate 
their nature. He does not answer the question which he puts on page 
2, whether "natural law, so-called," is rightly entitled to the name of 
law, but he suggests an answer by the form of his question, and also 
by his remark that the books on natural law are "a sufficiently un- 
profitable form of literature." Finally, since neither natural law nor 
ethics is included in his list of "legal" sources of the law (p. 103), he 
apparently relegates them to his alternative category of "historical" 
sources. He affirms, however, that international law is really law, not 
merely as a body of rules enforced within each state by its courts of 
justice, but as a body of rules controlling the relations between states 
(p. 1). International law has behind it the sanction of physical force: 
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"War is the last and most formidable of the sanctions which in the 
society of nations maintain the law of nations" (p. 14). 

The author gives, however, no definition of law which will include 
all the rules of international law, or all the rules of constitutional 
law. The only definition which he gives of law is one of "civil law." 
Here he breaks again with the analytical jurists by the importance 
which he assigns to judicial decisions: "Civil law," or "law without 
any qualifying epithet," "consists of the rules recognized and acted 
on in courts of justice" (pp. 3, 11). After classifying the sources of 
law as "formal" and "material," and explaining that "a formal source 
is that from which a rule of law derives its force and validity," and 
that "the material source supplies the substance of the rule to which 
the formal source gives the force and nature of law," he declares that 
there is only one "formal" source of civil law, "namely, the will and 
the power of the state as manifested in courts of justice" (p. 99). 
Legislation is placed, alongside of custom, precedent, professional opin- 
ion and convention, among the "material" sources of law and in the 
sub-class of "legal" sources (p. 103). This is to say that, when the 
legislature lays down a rule, the rule laid down has neither the nature 
nor the force of law until it is recognized and acted on by a court. 
This interesting theory, which seems to the reviewer a very defensible 
theory, at least as regards that part of the law which the courts ad- 
minister, is certainly not Austinian. On the other hand, the author 
finds that legislation is supplanting all the other "material" sources 
of law. In the past, the persistent trend of judicial decision furnished 
most of the law in the form of judicial custom. To-day, at least in 
English-speaking countries, single decisions furnish much law in the 
form of precedents. But "so great is the superiority of legislation 
over all other methods of legal evolution, that the tendency of advan- 
cing civilizationis to acknowledge its exclusive claim, and to discard 
the other instruments as relics of the infancy of law" (p. 119). Here 
the author has said more than he means; for, on pages 124 and 125, 
in insisting that "the whole tendency in modern times is towards . . . 
codification," he admits that codes will never do away with case-law, 
but will merely reverse the existing relation between case-law and 
statute-law, making the latter the principal thing and the former the 
accessory. His suggestion, however, that this new case-law may ad- 
vantageously be codified from time to time is quite in line with Ben- 
tham's ideals. 

Historical jurisprudence, which has inspired most of the reaction 
against the analytical school, has had little influence upon Professor 
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Salmond's theories. From his recognition of the legal character of 
international law, based upon the fact that its rules are enforced, in 
the last instance, by war, it might be inferred that he would recognize 
early custom, enforced by self-help and feud, as law also. On the 
contrary, he defends the "imperative" theory against the historical 
attack: 

If there are any rules prior to and independent of the state, they may 
greatly resemble law ; they may be the primeval substitutes for law; 
they may be the historical source from which law is developed and 
proceeds; but they are not themselves law. There may have been a 
time, in the far past, when a man was not distinguishable from an 
anthropoid ape, but that is no reason for now defining a man in such 
wise as to include an ape [p. 54]. 

There are other evidences in the book that the author is not inter- 
ested in legal history. He misapprehends, for example, the character 
of the Roman juristic literature in placing it in the category of mere 
professional opinion (pp. 104, 105). He does not seem to be aware 
that this juristic literature was always predominantly a mass of case- 
law, or that in the second and third centuries it became substantially 
a judicial digest of the decisions of the supreme court of the empire. 
Again, in writing of English equity (pp. 46 et seq.) he notes no histor- 
ical source for the extraordinary powers exercised by the chancellors, 
except Greek and Roman ideas of equity transmitted through medi- 
aeval legal theory. He does not seem to be aware of the fact which 
Brunner has pointed out, that the right of deciding cases without re- 
gard to the rules of the common tribal law was an attribute of early 
Germanic kingship. 

The author is, however, familiar with the German systematic lit- 
erature of modern Roman law: he knows, for example, the Pandects 
of Windscheid and of Dernburg, and the writings of Jhering. His 
definition of a right is Jhering's, and his discussion of many special 
topics has been advantageously influenced by a comparison of Ger- 
man with English theories. His chapter on possession is especially 
valuable because of the dearth of English literature on this topic. 

The book can be recommended to law students and to all persons 
interested in legal theory. If it has not thorough consistency, it has 
at least coherence. The writer has worked out for himself a body of 
fairly tenable theories, and he sets them forth clearly and forcibly. 
Those who agree with him will find themselves furnished with a con- 
venient set of pigeon-holes for their legal concepts, and those who do 
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not agree with him will be constrained by his positive and occasion- 
ally exaggerated statements to formulate their dissent. This latter 
service is one of the greatest which a theoretical work can render. 

Munroe Smith. 



Mutual Aid a Factor of Evolution. By P. Kropotkin. New 
York, McClure, Phillips & Co., 1902. — 8vo, xix, 348 pp. 

The very title of the book shows that a problem of great scientific 
importance is approached. While the fundamental ideas of the work 
are perhaps not altogether new, nobody before Kropotkin has under- 
taken in this direct way to state the role that mutual aid has played 
in evolution and its relation to the struggle for existence. Obviously 
the term "mutual aid" may convey many different meanings. It 
may be understood as the "sense of justice and equity," it may apply 
to a community of interests, to a co-operative struggle for existence, 
to the belli auxUia in the Hobbesian sense. One soon discovers that 
Kropotkin uses the expression in the vaguest possible way. 

Kropotkin begins by citing cases of mutual support among animals, 
but in all the cases cited we fail to see anything but gregarious co- 
operation for a common purpose — an interesting subject of study > 
no doubt, but something quite different from mutual aid for its own 
sake. Kropotkin maintains that "mutual aid" is as much a law of 
animal life as mutual struggle, but that as a factor in evolution it 
most probably has a far greater importance, inasmuch as it favors 
the development of habits and characters which make for the survival 
of the species and the greatest welfare of the individual. This is doubt- 
less true, but Kropotkin fails to prove that mutual aid is the antithesis 
of mutual struggle. "Mutual aid in struggle" would have been per- 
haps a better name for these complex phenomena to which Kropot- 
kin devotes the first two chapters of his book. 

The following two chapters deal with mutual aid among savages 
and barbarians. To all who have read other works by the same author 
it is probably well known that state and authority are his b'tes noires. 
It is therefore natural that the social life of savages appears to him to 
represent the ideals of communistic anarchism. Not that he con- 
sciously selects the data to suit his theories, but the nature of all so- 
called original material relating to savage life is such that it may be 
used in support of almost any position. 

Kropotkin is, however, unquestionably right in asserting that mu- 



